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This annual cash award, funded by the Cedar Rapids, Iowa law 

firm of Simmons Perrine Moyer & Bergmann, is presented to 

the student who submits the best brief for the Supreme Court 

Celebration Moot Court Competition. The recipient is chosen on 

the basis of superior writing skills that communicate an issue 

position based upon an innovative, creative, and concise 

approach.  

 

The award is named for M. Gene Blackburn, LW’55, in 

recognition of his dedication to the development of appellate 

advocacy while a professor at Drake Law School.  



Supreme Court Celebration Competition 

 
Each year, outstanding appellate advocates at Drake Law School compete in the Supreme 

Court Celebration Competition for the honor of presenting final arguments to the Iowa 

Supreme Court.  

 

The competition is preceded by an Appellate Advocacy course providing students the 

opportunity to hone their persuasive writing and oral advocacy talents prior to the 

competition. The Appellate Advocacy course begins with written advocacy in the form of 

writing a brief. Student work on their briefs during a semester of detailed, in-depth 

instruction on best practices in appellate briefing by two experienced mentors. The 

Honorable Mark Bennett brings a wealth of experience from 24 years on the federal bench, 

and Louis Sloven is an Iowa Assistant Attorney General who regularly argues before the 

Iowa Court of Appeals and Supreme Court.  

 

Afterward, the course shifts its focus from written to oral advocacy. Students begin this 

phase of class with several practice rounds of arguments to strengthen their arguments for the 

competition. Preliminary rounds then result in the selection of a final group of four 

advocates, who have the chance to argue before the Iowa Supreme Court. The award for Best 

Oralist in the final round and the Best Brief (M. Gene Blackburn Award) are announced 

during annual Supreme Court Celebration events. 



2020 Supreme Court Celebration Competition problem: 
 
The Eighth Amendment prohibits cruel and unusual punishment. Article I, Section 17 of the 
Iowa Constitution does the same. Litigants usually invoke those constitutional provisions to 
challenge the method of punishment or the severity of punishment. But there is a third type of 
challenge, which is very rare: a claim that the government is prosecuting someone and 
imposing punishment for something that these constitutional provisions will not allow it to 
punish at all. 
 
The seminal case on this is Robinson v. California, where the U.S. Supreme Court invalidated a 
California penal statute that defined a crime in a way that violated the Eighth Amendment: it 
made it a crime to be addicted to narcotics. The U.S. Supreme Court held that buying narcotics, 
possessing narcotics, and selling narcotics were all acts, and there's no constitutional problem 
with criminalizing and punishing conduct. But being an addict is a status, and it would be cruel 
and unusual punishment to impose any amount of punishment for simply existing (especially 
when a person may have come by their status as an addict through lawful use of prescription 
drugs, or simply by being born to a mother suffering from a similar addiction).  However, 
in Powell v. Texas, a fractured court held that it did not violate the Eighth Amendment for Texas 
to criminalize public intoxication, even as applied to an alcoholic who claimed that he was 
compelled to get drunk and then had no control over where he went after that.  A concurrence 
by Justice White suggested that, if Powell had been homeless, then this would be a stronger 
constitutional challenge: for a homeless person, this law would criminalize being drunk, which 
would threaten to run afoul of Robinson (although it would still be different from criminalizing 
the status of being an alcoholic, which would clearly be unconstitutional). 
 
Which brings us to Davenport, Iowa, where city ordinances prohibit folks from sleeping or 
camping in public spaces. Violations are punishable as simple misdemeanor offenses; usually, 
this means a citation or arrest, and then a small fine and/or a sentence to time served. A group 
of individuals is challenging those ordinances as unconstitutional, arguing that they violate both 
the Eighth Amendment and Article I, Section 17 of the Iowa Constitution. The argument is that, 
as applied to folks who cannot find shelter, the ordinances criminalize the status of 
homelessness, just like Robinson criminalized the status of addiction. While there are homeless 
shelters in the Davenport area, they are often full (and some of them have religious affiliations 
or other rules that make them unavailable to certain people). The Iowa district court 
determined that these ordinances were criminalizing conduct, not status, so it granted the 
City's motion for summary judgment.  But the Iowa Court of Appeals reversed and remanded 
with orders to grant the plaintiff's cross-motion and to enjoin the City from enforcing these 
ordinances against anyone without their own options for shelter at any moment when there is 
no available bed space in a local homeless shelter. 
 
The City applied for further review before the Iowa Supreme Court, which granted review.  To 
resolve this case, the Iowa Supreme Court must decide whether it violates the Eighth 
Amendment to criminalize sleeping or camping in public when a person is homeless.  Is this 
conduct, which a local government can criminalize?  Or is this the status of homelessness, 



which cannot be criminalized?  Or is it both status and conduct, somehow intertwined?  What 
then?  What does the fractured opinion in Powell v. Texas really stand for?  And then, after 
answering all of those questions by applying federal law that interprets the Eighth Amendment, 
the Iowa Supreme Court must step back and ask: is all of that analysis equally valid and 
persuasive in applying Article I, Section 17 of the Iowa Constitution? Is any of it? What other 
criminal laws in Iowa will become unenforceable if the plaintiffs prevail? What other status-
adjacent conduct could be criminalized in Iowa, if the City prevails?  And does either result 
actually help alleviate the pressing problem of homelessness?  
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STATEMENT OF THE CASE 

Nature of the Case 

This is an appeal to the Iowa Supreme Court from an order 

entered by the Iowa Court of Appeals on December 28, 2019 in 

favor of Plaintiff-Appellees. R. at 5.  

Course of Proceedings 

 Robert Martin, Lawrence Smith, Robert Anderson, Janet 

Bell, Pamela Hawkes, and Basil Humphrey (“Plaintiffs”) filed a 

complaint in Scott County in December 2018. R. at 11. In their 

complaint, Plaintiffs alleged the City of Davenport (“the City”) and 

its police department violated the Eighth Amendment by 

enforcing ordinances making it a crime to sleep in public. R. at 1. 

Plaintiffs also alleged that the enforcement against them violated 

the Iowa Constitution’s analogous clause prohibiting cruel and 

unusual punishment. R. at 1.  

 Plaintiffs are six Iowans who are current or former residents 

of Davenport. R. at 10. They are normal Iowans who have children 

and have lived in the community since at least 2007. R. at 10. 

However, the Plaintiffs are unique among Iowans in one aspect: 

each experiences homelessness either currently or in the recent 
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past. R. at 6. They bring this action seeking injunctive relief. R. at 

6. 

 The District Court granted summary judgment to the City 

on December 20, 2018. R. at 1. Finding no Iowa precedent directly 

on point, Judge Smith declined to enjoin the City from 

enforcement of its anti-camping ordinances. R. at 4. The Plaintiffs 

filed a timely appeal.  

 The Iowa Court of Appeals reversed the judgment of the 

District Court and remanded the case for further proceedings on 

December 28, 2019. R. at 5. Judge Clark, writing for the 

unanimous panel, held that the ordinances penalize “status,” 

violating the Eighth Amendment and the Iowa Constitution. R. at 

14. Because there is insufficient shelter space in Davenport, the 

City cannot criminalize behavior which Plaintiffs here had no 

chance to avoid. R. at 16. As a result, the ordinances as applied 

violate the Eighth Amendment and Iowa’s analogous 

constitutional provision. 
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Facts 

Homelessness is a serious problem in Davenport. R. at 7. As 

of March 2019, more than 867 people in Scott County experience 

homelessness. R. at 7. Of these people, more than 125 are 

“chronically homeless,” or without any kind of shelter at all. R. at 

7. These individuals do not have access to the basic necessities 

provided by temporary homeless shelters: showers, bathrooms, 

and beds. Life for the unsheltered in Scott County is difficult, and 

unfortunately, their numbers are growing. R. at 7.  

Davenport has two city ordinances that are frequently 

enforced against homeless individuals. R. at 6. The first, a 

“Camping Ordinance,” makes it a misdemeanor to use “any of the 

streets, sidewalks, parks, or public places as a camping place at 

any time.” R. at 6; Davenport City Code § 9-10-02. Camping is 

defined as “the use of public property as a temporary or 

permanent place of dwelling, lodging, or residence.” R. at 6. The 

second ordinance targets disorderly conduct. R. at 6. It prohibits 

“[o]ccupying, lodging, or sleeping in any building, structure, or 

public place, whether public or private . . . without the permission 
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of the owner or person entitled to possession or in control thereof.” 

R. at 6; Davenport City Code § 6-01-05.  

Three private facilities in Davenport offer emergency shelter 

services to people experiencing homelessness. R. at 8. One of these 

shelters—Sanctuary—is operated by a nondenominational 

interfaith non-profit, and opens its doors to men, women, and 

children. R. at 8. Sanctuary can house 96 people in beds and uses 

floor mats when it reaches capacity. R. at 8. However, Sanctuary 

is almost always at capacity: in recent years, the shelter turned 

away homeless individuals in either the men’s or women’s area 

several nights per week. R. at 8. Sanctuary operates a waiting list 

to allow homeless individuals a chance to find shelter. R. at 8.  

A Christian nonprofit organization—Davenport Rescue 

Mission (“DRM”)—operates the other two shelters. R. at 8. DRM’s 

shelters have 258 beds available for emergency services and an 

additional 80 overflow mats. R. at 9. Emergency beds are available 

to men for 17 consecutive nights and women and children for up to 

30 consecutive nights. R. at 9. At the conclusion of that time, an 

individual may not return to a DRM shelter for 30 days, unless 
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that person seeks to join the Discipleship Program, for which 

DRM has an additional 110 beds. R. at 9.  

Unlike Sanctuary, DRM takes a faith-based approach to 

sheltering the homeless. R. at 9. While any person is welcome to 

DRM emergency beds, if they wish to stay beyond the time 

limitation, they must join the Discipleship Program: an intensive, 

Christ-based residential recovery program. R. at 9. Religious 

study is “of the very essence” of the Discipleship Program, and 

individuals are required, among other things, to attend chapel and 

study the Bible in order to remain at DRM. R. at 9–10.  

All Plaintiffs have been convicted at least once of violating 

the Camping Ordinance, the Disorderly Conduct Ordinance, or 

both. R. at 10. Plaintiff Robert Anderson, who was experiencing 

homelessness in the fall of 2017, stayed in a DRM operated facility 

until he reached the 17-day limit. R. at 10. Although Robert 

Anderson had the opportunity to remain at DRM by joining the 

Discipleship Program, he elected not to because his personal 

religious beliefs were different than DRM’s. R. at 10. Because 

DRM imposed a 30-day “cool off” period and Sanctuary was 
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frequently full at this time, Robert had nowhere to go and slept 

outside for several weeks. R. at 10. He was eventually cited under 

the camping ordinance and pled guilty. R. at 10.  

Plaintiff Pamela Hawkes was also cited under the camping 

ordinance. R. at 16. On various occasions, Pamela was sleeping in 

a blanket with her sandals off and next to her in a public park, in 

a public restroom, and on a park bench. R. at 16. As a result of 

this “camping,” Pamela was sentenced to a day in jail. R. at 10. 

Plaintiff Robert Martin has a similar story: while visiting 

Davenport to see his minor son in March of 2018, he was cited and 

convicted of violating the camping ordinance. 
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SUMMARY OF THE ARGUMENT 

This Court should affirm the Court of Appeals to hold (1) the 

Robinson test applies to this case and (2) under the Robinson test, 

Davenport has unconstitutionally criminalized an involuntary 

status or condition. The Court of Appeals properly recognized the 

applicability of Robinson and its progeny, Powell v. State of Texas 

to find that the state may not criminalize the status of being 

homeless or conduct that is merely incidental to that status.  

The Robinson decision fundamentally stands for the 

principle that states may not criminalize mere status. If Courts 

are to breathe any life into that ideal, Robinson must also stand 

for the proposition that states cannot circumvent the proscriptions 

of the Eighth Amendment simply by identifying and criminalizing 

conduct that is unavoidable and incidental to the status. This 

basic principle was supported by Justice White’s concurring 

opinion in the Powell opinion, and it should be adopted by the 

Iowa Supreme Court here.  

Justice White’s Powell concurrence explained that if 

Robinson means a prohibition on status crimes, it must also mean 
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a prohibition on crimes targeting unavoidable conduct that is 

incidental to the status. Justice White determined in Powell that 

the particular defendant before the Court did have an alternate 

course of action—namely, he could have gone home to his wife and 

child rather than be publicly intoxicated and face criminal 

penalty. However, this case presents the facts necessary to invoke 

Justice White’s logic. Unlike Mr. Powell, these Plaintiffs had no 

alternate course available. Because there simply were not enough 

shelter beds in Davenport, their choice was simple, but impossible: 

break the law by resting outside, or defy biology and resist sleep 

indefinitely.  

Even if this Court finds that the Davenport ordinances do 

not violate the Eighth Amendment, they are still unconstitutional 

as applied under the Iowa Constitution. While Article I, Section 

XVII of the Iowa Constitution is textually analogous to the Eighth 

Amendment, this Court’s long tradition and history of affording 

more rights under the state constitution compel this Court to 

adopt a broader reading of cruel and unusual punishment. Doing 

so will not leave Iowa cities powerless to combat crime or clean 
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their own streets, but will actually impact policy for the better. By 

so ruling, this Court can manage a rare win-win: protecting the 

rights and dignity of every Iowan, while encouraging policy that 

leads to better outcomes for cities and towns statewide. Therefore, 

regardless of the test applied, this Court should find the 

ordinances unconstitutional.  
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ARGUMENT  

 

I. The Davenport ordinances violate the Eighth 

Amendment and are unconstitutional as applied 

because they criminalize a status Plaintiffs are 

powerless to change.  

 

Preservation of Error 

 

In granting Defendant’s motion for summary judgment, the 

District Court considered and ruled on the merits of an Eighth 

Amendment challenge to the Davenport ordinances. R. at 2. After 

briefing to the same effect, the Court of Appeals rendered an 

opinion addressing the constitutionality of the ordinances under 

the Eighth Amendment as well. R. at 11–14. Additionally, both 

lower courts considered the merits of the Iowa Constitutional 

challenge. Because these issues were both raised and decided by 

the lower courts, error has been properly preserved on both issues. 

See Lamasters v. State, 821 N.W.2d 856, 862 (Iowa 2012). 

Standard of Review 

 This Court reviews this question of constitutional law de 

novo, viewing the record in the light most favorable to the 

Plaintiffs.  Varnum v. Brien, 763 N.W.2d 862, 874 (Iowa 2009); 

Iowa R. App. P. 6.904(3)(b) (2017). 
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Merits 

 The Eighth Amendment1 limits a state’s criminal law power 

in three ways. First, it serves as a means limitation, prohibiting 

the kinds of punishment inflicted. Secondly, it acts as a 

proportionality limitation, which prevents grossly 

disproportionate punishment. Finally, the Eighth Amendment is a 

substantive limitation on what a state may criminalize. Ingraham 

v. Wright, 430 U.S. 651, 667 (1977). This case deals with the third 

limitation, presenting a question of first impression to this Court 

on whether a city may make criminal the status of being homeless 

or other conduct incidental to that status. Either kind of 

regulation is unconstitutional as applied to Plaintiffs.  

Nearly 60 years ago, the United States Supreme Court held 

that the Constitution prohibits punishment on the basis of status 

alone. Robinson v. California, 370 U.S. 660 (1962). Even 

democratically elected bodies may not simply criminalize the 

existence of any particular individual. Id. The Davenport city 

                                      
1 The 8th Amendment reads: “Excessive bail shall not be required, 

nor excessive fines imposed, nor cruel and unusual punishments 

inflicted.” U.S. Const. amend. VIII. 
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ordinances as applied to Plaintiffs target the very status of being 

homeless; therefore, the Robinson mandate—that crimes based on 

status violate the Eighth Amendment—forbids enforcement. 

Alternatively, even if the ordinances regulate conduct alone, the 

Eighth Amendment prohibits the punishment of that conduct 

when it is an unavoidable result of an underlying status or 

condition. See Powell v. State of Texas, 392 U.S. 514, 548 (1968) 

(White, J., Concurring). Whether status or conduct, the Davenport 

ordinances are unconstitutional as applied to Plaintiffs.  

A. Homelessness is a status or condition within the 

meaning of Robinson, not a voluntary act subject to 

criminal penalty. 

 

Individuals seldom choose to be homeless. See Pottinger v. 

City of Miami, 810 F.Supp. 1551, 1565 (S.D. Fla. 1992). A litany of 

external forces cause individuals to experience homelessness, 

ranging from natural disasters to domestic violence. See National 

Coalition for the Homeless, Why Are People Homeless? (June 2007) 

(https://www.nationalhomeless.org/publications/facts/Why.pdf). As 

a result, the United States government recognizes homelessness 

not as an individual choice, but as a condition that persons 

https://www.nationalhomeless.org/publications/facts/Why.pdf
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experience. US Department of Housing and Urban Development, 

Point-In-Time Estimates of Homelessness, THE 2018 ANNUAL 

HOMELESS ASSESSMENT REPORT (AHAR) TO CONGRESS (December 

2018) (hereinafter “AHAR Report”). Modern scholarship and 

government determinations support the proposition that 

homelessness—generally and specifically to the facts of this case—

is not a series of choices that an individual makes, but instead a 

condition or status. See Id; Robinson, 370 U.S. at 660; Pottinger, 

810 F.Supp. at 1551; R. at 10–11. As the United States Supreme 

Court did in Robinson, this Court should consider secondary 

materials to hold that homelessness is a condition or status—not 

voluntary conduct—that is beyond the reach of criminal statute. 

Robinson, 370 U.S. at 660. 

1. Modern scholarship demonstrates homelessness is a 

status, not a choice. 

 

The population of individuals experiencing homelessness in 

the United States and Iowa is substantial and growing. AHAR 

Report at 1; R. at 7. Roughly 553,000 individuals experienced 

homelessness on a single night in January 2018 nationwide, of 

which more than 2,700 lived in Iowa. AHAR Report at 1, 14. In 
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Plaintiffs’ home of Scott County alone, 867 individuals 

experienced homelessness on a single night in March 2019. R. at 

7. Of these individuals, 125 were unsheltered. R. at 7. Both the 

national and local figures likely underestimate the number of 

individuals facing homelessness. R. at 7. Because volunteer 

counters and the fluctuation in temporary housing availability can 

alter the accuracy of any given count, it is widely recognized by 

experts in the field and the U.S. Government that there are likely 

far more homeless individuals than the data reflect. Id; Searching 

Out Solutions: Constructive Alternatives to the Criminalization of 

Homelessness, United States Interagency Council on 

Homelessness (2012) (hereinafter “Searching Out Solutions”).  

Homelessness results from an interlocking and compounding 

set of situations that compel individuals to make impossible 

choices between food, shelter, their families, their health, and 

other basic needs. Why are People Homeless? at 7. According to 

leading advocacy organizations, increased poverty and lack of 

affordable housing are the principal causes of homelessness. Id. at 

1. However, large subsets of the homeless population experience 
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the condition because they are at unique risk. Battered women 

who are working poor or live in poverty often must choose between 

abusive relationships or homelessness, and more than one in five 

women who currently experiences homelessness left their last 

place of residence because of domestic violence. Id. at 6. 

Furthermore, 16% of individuals experiencing homelessness suffer 

from a “severe and persistent” mental illness. Id. Those suffering 

from drug or alcohol addiction are also at increased risk of 

displacement into homelessness. Id. Surveying secondary 

statistics and government sources must lead this Court to the 

conclusion that homelessness is a sometimes unavoidable result 

for individuals at risk, which may be occasioned “innocently or 

involuntarily.” See Id; Robinson, 370 U.S. at 667 (noting that 

narcotic addiction is often not a choice, but may be “contracted 

innocently or involuntarily.”).  

2. The Plaintiffs in this case experience homelessness as 

a status. 

 

The Plaintiffs in this case are six individuals who have 

experienced homelessness in Davenport since 2007. R. at 10. As 

discussed above, they have each been convicted of violating the 
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Camping Ordinance, the Disorderly Conduct Ordinance, or both. 

R. at 10. Each has served jail time for their convictions or 

otherwise been cited. R. at 10. The individual circumstances of the 

Plaintiffs in this action demonstrate the untenability of the 

Defendant’s position. For these six Iowans, there is simply no 

realistic alternative to violating the Davenport ordinances. They 

are faced with an impossible choice: forgo biology by refusing to lie 

down and rest in public or knowingly break the law. These six 

Iowans are powerless to change their situation of experiencing 

homelessness—it is unreasonable to expect them, on any given 

night, to find shelter when there is none, or stay indoors when 

they have no home. They experience homelessness as a status, 

and its criminalization is therefore proscribed by the Eighth 

Amendment.  

a. There are not enough beds for the homeless in 

Davenport.  

 

As discussed above, the population of individuals 

experiencing homelessness in Davenport is substantial and 

growing. R. at 7. Three homeless shelters in Scott County 

currently maintain 354 beds, at least 80 floor mats, and an 
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additional 116 beds available only for religious purposes. R. at 8. 

This sum total of 550 falls far short of the 867 individuals in Scott 

County experiencing homelessness. R. at 7–8. That there are 

insufficient beds for the homeless in Davenport is not a stretch: it 

is arithmetic.   

Moreover, the operation of these facilities (Sanctuary, River of 

Life Rescue, and City Light Home) compound the unavailability of 

space for rest for the homeless of Scott County. Sanctuary, the 

only secular housing service in Davenport, frequently turns 

individuals away—its men’s area was full at least half of every 

month, and its women’s area is at capacity nearly every night. R. 

at 8. Consequently, many individuals experiencing homelessness 

in Davenport are never able to get shelter in the first place. They 

have no choice but to turn to religious centers or sleep outdoors in 

contravention of city ordinances. From a purely objective 

standpoint, there are simply not enough beds in Davenport to 

support its homeless population. 
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b. Beds in religious centers cannot be deemed 

“available.”  

Two of the homeless shelters in Scott County are operated by 

a Christian nonprofit organization called Davenport Rescue 

Mission (“DRM”). DRM limits men to 17 consecutive nights in its 

River of Life shelter, and women and children to 30 consecutive 

nights in its City Light shelter. R. at 9. At the conclusion of this 

time period, individuals may choose to join an “intensive, Christ-

based residential recovery program” that centers Christian 

religious study in a Discipleship Program, or they may not return 

to any DRM facility for 30 days. R. at 9. Essentially, in order for 

an individual to remain at a DRM facility, they must eventually 

join a religious program. 

 It cannot be that an individual must surrender one 

constitutional right in order to assert another. See Simmons v. 

United States, 390 U.S. 377, 393–94 (1968). The conflict here is 

apparent: if shelter beds at DRM are treated as “available,” 

individuals may be forced to choose between asserting their 

Eighth Amendment rights not to face status criminalization or 
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waive their First Amendment rights against religious coercion. 

See Jackson v. Nixon, 747 F.3d 537, 543 (8th Cir. 2014) (holding 

Missouri may not condition early parole on religious drug 

treatment methods); Inouye v. Kemma, 504 F.3d 705, 712 (9th Cir. 

2007) (holding the same). 

Here, Davenport has enacted an ordinance that presents this 

very dilemma. If Defendants are able to argue that beds in 

religious institutions are “available” for purposes of an 

unavoidability determination, they do so contrary to the very 

heart of Establishment Clause jurisprudence. Lee v. Weisman, 505 

U.S. 577, 596 (1992) (“It is a tenet of the First Amendment that 

the State cannot require one of its citizens to forfeit his or her 

rights and benefits as the price of resisting conformance to state-

sponsored religious practice.”).  

Plaintiff Robert Anderson faced this very dilemma. In 

summer 2017, Robert stayed at River of Life shelter for the 

maximum allowed 17 days. R. at 10. At the conclusion of his stay, 

Robert declined to join the Discipleship Program because it was 

contrary to his personal and closely held religious beliefs. R. at 10. 
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As a result, he was barred from returning to River of Life for 30 

days. R. at 10. During the intervening time, Robert had no choice 

but to sleep outdoors. Consequently, he was cited by Davenport 

Police and convicted of violating the camping ordinance. R. at 10.  

Robert Anderson perfectly illustrates the impossible 

dilemma that many homeless individuals face, and certainly with 

respect to religious centers. While Plaintiffs have not, and do not 

now, assert a substantive First Amendment claim against the 

ordinance, this Court should resist any attempts to classify 

religious shelters as “available” in the context of its Eighth 

Amendment analysis. Plaintiffs submit wholeheartedly that DRM 

and other religious institutions may impose limitations like this in 

their centers; that is certainly within their power. It is not within 

the power of the City of Davenport, however, to force a choice 

between religion and criminality as it has done to at least Mr. 

Anderson. Weisman, 505 U.S. at 596. 

3. The ordinances are a proxy regulation of status in 

violation of Robinson.  

 

Were Davenport to blatantly criminalize the status of being 

homeless, the City would have to concede the regulation is 
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unconstitutional under Robinson. See 370 U.S. at 668. Instead, the 

ordinance does something more invidious by criminalizing the 

very conduct that makes a person homeless. R. at 6. While 

textually innocuous, the application of this ordinance is nothing 

more than a proxy regulation on the status of homelessness. The 

Supreme Court has explicitly prohibited the creation of status 

crimes under the Eighth Amendment. Robinson, 370 U.S. at 668. 

Localities may not subvert the underlying premise of Robinson 

with artful statutory language, specifically as in the present 

matter, when violating the law is essentially unavoidable. See 

Pottinger, 810 F.Supp. at 1565. 

The Supreme Court appeared to address the question of proxy 

regulations of conduct incidental to status in Powell, but that 

plurality opinion is distinguishable from the present case. 392 

U.S. at 514. In Powell, the Supreme Court upheld the conviction of 

a Texas man for public intoxication, even though he suffered the 

condition of alcoholism. Id. at 533. In holding that the law 

banning public intoxication was not a status-based crime as 

applied, the Court recognized that Mr. Powell was not convicted 
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for being an alcoholic, but instead for being drunk in public on a 

particular occasion. Id. at 532. The Supreme Court found no 

evidence in the record that Mr. Powell—who did have a 

compulsion to drink—had that same compulsion to drink in 

public. Id. Critically, this distinguishes the fractured Powell 

opinion from the present case: there is ample evidence in this 

record to show that Plaintiffs had no choice but to use public 

property as a temporary place of residence. R. at 6. 

Justice White, the fifth vote in Powell, identified in concurrence 

the potential for inconsistent application of the Court’s holding. 

Powell, 392 U.S. at 548 (White., J. concurring). Proxy regulations 

of status via incidental conduct are “like forbidding criminal 

conviction for being sick with flu or epilepsy but permitting 

punishment for running a fever or having a convulsion.” Id. Here, 

Davenport has attempted to punish the symptoms (sleeping 

outside) while not technically criminalizing the disease 

(homelessness). Unless the core holding of Robinson is 

meaningless, this must beyond the reach of criminal law. Id. at 

552.  
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Because the ordinances here are nothing more than 

regulations of conduct incidental to an underlying status, and 

because Plaintiffs had no feasible means to avoid violating those 

ordinances, Justice White’s concurrence in Powell urges this Court 

to either sustain the Court of Appeals or overrule Robinson. See 

also Jones v. City of Los Angeles, 444 F.3d 1118, 1132 (9th Cir. 

2006) (“The City could not expressly criminalize the status of 

homelessness by making it a crime to be homeless without 

violating the Eighth Amendment, nor can it criminalize acts that 

are an integral aspect of that status.”). It would be absurd to 

prohibit the criminalization of a homeless person for being low-

income but allow punishment for sleeping outdoors because that 

person’s poverty. See Harry Simon, Towns Without Pity: A 

Constitutional and Historical Analysis of Official Efforts to Drive 

Homeless Persons from American Cities, 66 TUL. L. REV. 631, 663 

(March 1992). Here, Davenport has sought to do just that. 
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This line of reasoning Plaintiffs urge is not novel nor 

unknown to appellate courts.2 While Jones was vacated when the 

parties settled, the Ninth Circuit came to the same logical 

conclusions in Martin v. City of Boise, 920 F.3d 584 (9th Cir. 

2019). Sitting en banc, the Ninth Circuit reaffirmed the core 

holding of Jones: “an ordinance violates the Eighth Amendment 

insofar as it imposes criminal sanctions against homeless 

individuals for sleeping outdoors, on public property, when no 

alternative shelter is available to them.” Martin, 920 F.3d at 604.  

Furthermore, a Florida District Court invalidated a similar 

municipal ordinance on Eighth Amendment grounds more nearly 

thirty years ago. See Pottinger, 810 F. Supp. at 1551. Pottinger is 

directly on point to this case and presents a cogent approach for 

this Court to take in finding the Davenport ordinances 

unconstitutional as applied. The Florida District Court applied the 

logic of Robinson and Powell to the facts presented to find that the 

                                      
2 See also State v. Barrett, 2020 WL 468015 at 7 (Or. Ct. App. 

2020) (Ortega, J. concurring) (holding that, if the court reached 

the merits, Judge Ortega would hold Portland’s anti-public 

camping ordinance in violation of the Eighth Amendment).  
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Plaintiffs condition of homelessness necessarily compelled them to 

take certain life sustaining activities—among these, sleeping 

outdoors. Pottinger, 810 F. Supp. at 1563. These actions, the Court 

reasoned, were beyond the reach of criminal law. Id.   

Cases which Davenport may argue stand for the opposite 

proposition are distinguishable. While the Eleventh Circuit has 

upheld public sleeping bans, it has done so only in cases where 

shelter capacity was not exceeded. Joel v. City of Orlando, 232 

F.3d 1353, 1362 (11th Cir. 2000), cert. den., 532 U.S. 978, (2001). 

Because the essential holding of Robinson turns on whether an 

action is volitional conduct or instead involuntary condition or 

status, whether there are enough shelter beds in a given area can 

be determinative in finding that some individuals simply had no 

choice but to sleep outside. See Robinson, 370 U.S. at 668. The 

specific facts presented here coupled with adequate persuasive 

federal authority direct this Court to rule in favor of the Plaintiffs.  
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B. Even if homelessness is deemed conduct and not a 

condition, its criminalization is still proscribed by the 

Eighth Amendment.  

 

It is indisputable that criminal penalty requires some 

voluntary action. 1 Wharton’s Criminal Law § 25 (15th ed. 2019) 

(“The mere harboring of an evil thought, such as the intent to 

engage in criminal conduct, does not constitute a crime; a crime is 

committed only if the evil thinker becomes an evil doer.”). This 

doctrine—which the Supreme Court has routinely endorsed3— is 

the foundation of substantive criminal law, enshrined in 

perpetuity by the Eighth Amendment. See Robinson, 370 U.S. at 

677 (Douglas, J., concurring) (citing State of Louisiana v. 

Resweber, 329 U.S. 459, 463 (1947) (explaining the Eighth 

Amendment’s foundation stems from the English Bill of Rights of 

1688). Assuming that the Plaintiffs’ homelessness is reduceable 

only to conduct and not status, its punishment is still prohibited 

by the Eighth Amendment because it is involuntary conduct. See 

Powell 392 U.S. at 548 (1968) (White, J., Concurring). 

  

                                      
3 See, e.g., U.S. v. Fox, 95 U.S. 670 (1877).  
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1. Conduct cannot be made criminal when an actor has 

no alternative. 

 

Fundamental principles of criminal law counsel that 

volitional action is required to justify criminal sanction. See 

Kennedy v. Louisiana, 554 U.S. 407, 436 (2008) (“the State’s power 

to punish [must] be exercised within the limits of civilized 

standards.”); 1 Wharton’s Criminal Law § 25 (15th ed. 2019). 

Conduct that is not voluntary cannot then be made criminal when 

the actor has no choice but to engage.4 This base-level principle of 

criminal law is embraced by the Supreme Court Robinson and 

Powell holdings. If Robinson is to stand for anything, it stands for 

the proposition that a state cannot criminalize “being.” Robinson, 

370 U.S. at 666; Powell, 392 U.S. at 533 (Marshall, J., plurality 

opinion) (finding that Robinson requires some kind of actus reus 

before the state may punish).   

In Powell, the logic of Robinson is advanced one step further. 

Four dissenting justices and Justice White writing in concurrence 

agreed that a state cannot punish a person for conditions, arising 

                                      
4 For the purposes of this matter, Plaintiffs do not assert nor 

discuss the applicability of a necessity defense.  
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either from their own acts or involuntarily acquired, when he is 

powerless to avoid them. Powell, 392 U.S. at 567 (Fortas, J., 

dissenting); Id. at 550 n.2 (White., J. concurring) (“The proper 

subject of inquiry is whether volitional acts brought about the 

‘condition’ and whether those acts are sufficiently proximate to the 

‘condition’ for it to be permissible to impose penal sanctions on the 

‘condition.’”). Here, it is indisputable that the acts at issue 

(sleeping in public) are inextricably linked to the underlying 

condition of chronic homelessness—those without shelter simply 

have no realistic alternative to sleeping outdoors when they have 

nowhere to go. Though the Powell decision is fractured and none 

of the justices remain on the Supreme Court today, the point of 

agreement—that no person may be criminalized without some 

action—remains on solid ground.  

2. Plaintiffs cannot be punished for succumbing to 

biology. 

 

The essential touchstone of Justice White’s Powell 

concurrence is that while Mr. Powell did have an irresistible 

compulsion to drink, he had an alternative course of action to 

avoid drinking in public. Id. at 553. Because the Texas statute as 
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applied to Mr. Powell therefore punished not his compulsion to 

drink but rather his volitional choice to do so in public, the limits 

of the Eighth Amendment were not breached. Id. Essentially, 

Powell’s conclusion that there was no Eighth Amendment 

violation is a decision based on the facts. Id.  

Here, the facts support a ruling for the Plaintiffs. Rather 

than consuming alcohol or narcotics, the “acts” for which Plaintiffs 

face punishment are biological: falling asleep outdoors. R. at 6. 

There simply are not enough beds for the homeless in Davenport; 

as a result, Plaintiffs had no choice but to violate the ordinance. 

Unlike Mr. Powell, there was no wife and home waiting to keep 

the prohibited conduct out of the public eye. Powell, 392 U.S. at 

553. Mr. Powell, simply put, could have avoided running afoul of 

the law simply by going home. Id. Plaintiffs had no similar choice. 

Their only realistic option was to violate the law by falling asleep 

outdoors. As a result, their conduct simply cannot be criminalized 

within the constraints of the Eighth Amendment.  

Robinson recognized that “[e]ven one day in prison would be 

a cruel and unusual punishment for the ‘crime’ of having a 
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common cold.” Robinson, 370 U.S. at 667. The City’s ordinances 

make criminal conduct that is unavoidable and inextricably linked 

to Plaintiffs’ status as homeless individuals. Forcing these 

Plaintiffs to choose between the human necessity of sleep or 

violating the criminal law is not only cruel; it is unconstitutional 

by the Eighth Amendment. This Court should affirm the Court of 

Appeal’s federal constitutional determination.  

II. The ordinances violate Iowa’s broad grant of 

liberty under the Iowa Constitution.  

 

While a ruling of the United States Supreme Court on an 

individual’s constitutional rights “makes for an admirable floor…it 

is certainly not a ceiling.” State v. Baldon, 829 N.W.2d 785, 791 

(Iowa 2013). Rather, this Court gets the last word on the 

constitutional rights of Iowans under the state constitution, and 

its authority to go beyond federal jurisprudence is “settled, long-

standing, and good law.” Id. at 790. Even similar language 

between provisions of the Iowa and United States Constitution 

does not bind this Court to a predetermined federal outcome. State 

v. Null, 836 N.W.2d 41, 70 n.7 (Iowa 2013). Particularly as federal 

courts slowly close the door to justice in many areas of civil rights 
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law, the importance of state supreme courts interpreting their 

own constitutions has never been greater. See Hon. William J. 

Brennan, Jr., State Constitutions and the Protection of Individual 

Rights, 90 HARV. L. REV. 489, 502–03 (1977). 

Fortunately, this Court has never shied away from its duty 

as the final defender of the rights of Iowans. See Russell E. Lovell, 

II, Shine On, You Bright Radical Star: Clark v. Board of Directors 

(of Muscatine)—The Iowa Supreme Court’s Civil Rights 

Exceptionalism, 67 DRAKE L. REV. 175, 190 (2019). From slavery to 

school integration; equality in the legal profession to equality in 

the most intimate of relations, this Court has shown—over the 

course of 150 years—that it has the courage and legal acumen to 

protect the rights of Iowans even when standing alone. Though no 

Iowa case has directly addressed status crimes like in Robinson—

let alone this specific question— the totality of cases on Iowa’s 

Article I sec. XVII points to an inclusive reading of rights for 

Iowans. As a result, the Davenport ordinances are 

unconstitutional under the Iowa Constitution as well.  
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A. Iowa’s Constitution has long afforded more 

protections than the federal constitution.  

 

Iowa’s history of constitutional exceptionalism is 

unparalleled in the United States, and its long-standing 

commitment to liberty and abolition ring true to the state motto. 

Id. at 190, 201. The first reported case of the Iowa Supreme 

Court—In re Ralph—affirmed the humanity of all Iowans without 

respect to their race, 18 years before the United State Supreme 

Court reached the opposite conclusion. Morris 1 (Iowa 1839); Dred 

Scott v. Sandford, 60 U.S. 393 (1857) (superseded by 

constitutional amendment). In keeping with this tradition, the 

Iowa Supreme Court desegregated Iowa public schools in 1868; 

months before Iowa would ratify the 14th Amendment and 87 

years before the United States Supreme Court would reach the 

same position. Clark v. Bd. of Sch. Dirs., 24 Iowa 266 (1868); 

Brown v. Board of Education, 347 U.S. 483 (1955). 

The story goes on. This Court ruled, well before the United 

States Supreme Court reached such a conclusion, that women 

have just a strong claim on practicing law as a man by admitting 
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Arabella Mansfield the first female lawyer in the United States.5 

Even in contemporary times, this Court has not shied away from 

its role as the vanguard of equality. In 2009, this Court joined an 

elite few states by holding that a state may not discriminate 

against its citizens based on the immutable characteristic of who 

they love. Varnum, 763 N.W.2d at 892 (citing Plyler v. Doe, 457 

U.S. 202, 217 (1982) (“Legislation imposing special disabilities 

upon groups disfavored by virtue of circumstances beyond their 

control suggests the kind of ‘class or caste’ treatment that the 

Fourteenth Amendment was designed to abolish.”)). The thrust of 

Iowa’s jurisprudence is this: the Iowa Supreme Court is a pioneer 

in seeking righteousness, long ahead of the curve on the path to 

bending the moral arc of the universe towards justice.  

The Court should not abandon its trailblazing approach to 

civil rights here. While no case has fully articulated whether 

Iowa’s prohibition against cruel and unusual punishment includes 

crimes like those in Robinson and Powell, the totality of caselaw 

                                      
5 Although a copy of this opinion is not available, a discussion of 

the case is found in Aleta Wallach, Arabella Babb Mansfield 

(1846–1911), WOMENS' RTS. L. REP., April 1974, at 3.  
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and the history of this Court suggest that it actually includes 

more. This Court has not been shy to abandon federal authority 

and move beyond the Supreme Court even in the context of Article 

I, Section XVII. See State v. Lyle, 854 N.W.2d 378 (Iowa 2014). In 

early cases interpreting this provision, the Iowa Supreme Court 

did not even reference the Eighth Amendment, instead relying 

entirely on its own constitutional principles. Jack Stark, THE IOWA 

STATE CONSTITUTION, Oxford University Press at 60 (2011). Here, 

the Court should be empowered to decide this case in the interests 

of protecting the rights of Iowans by holding the Davenport 

ordinances violate the Iowa Constitution’s broad grant of liberty.  

To wholesale import federal authority on this area of law 

would be an abdication of this Court’s historic role in protecting 

the civil rights of all Iowans. Refusing to protect the rights of 

Iowans on the grounds that such an approach is not yet widely 

accepted would be a mistake—for so long as Iowa’s Constitution 

never abandons its belief in equality, this Court is so equally 

bound to stay ahead of the curve in protecting the rights of 

Iowans. See Varnum, 763 N.W.2d at 877; Hon. Mark S. Cady, The 
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Vanguard of Equality: The Iowa Supreme Court’s Journal to Stay 

Ahead of the Curve on an Arc Bending Towards Justice, 76 ALB. L. 

REV. 1991, 1999 (2012–13). In fact, it is when Iowa fails to remain 

ahead of the curve that its greatest jurisprudential mistakes are 

made. Id. at 2000. This Court should not make such a mistake 

here by holding that Davenport can criminalize status or conduct 

incidental to status.  

B. The Davenport Ordinances are not only 

unconstitutional, they are contrary to public 

policy. 

 

A policy towards homelessness that is essentially “out of 

sight, out of mind” cannot sustain constitutional scrutiny under 

any regime and sustains no public policy goals of any 

municipality. This Court must attenuate in its analysis the critical 

distinction between statutes that single out homeless people 

themselves, or statutes which grasp at the root causes of the 

condition. The Davenport ordinances are intolerant of the 

individuals, and no public policy argument can be sustained in 

their favor. Essentially, Davenport cannot assert a public policy 

defense to its ordinances because the statues, rather than 
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attacking the conditions which lead to homelessness, instead 

attack homeless people themselves. Maria Foscarinis, Out of 

Sight—Out of Mind? The Continuing Trend Toward The 

Criminalization of Homelessness, 6 GEO. J. ON POVERTY L. & POL’Y 

145, 164 (1999). 

1. Compelling research demonstrates 

criminalization serves no public interest. 

 

There is nothing in the record to indicate why Davenport 

enacted the ordinances at issue, but leading scholarship presents 

a few common examples. Efforts to criminalize homelessness are 

driven, in part, by a desire for general public health and safety, 

prevention of crime, and general aesthetic and quality of life 

concerns. Id. at 151. However, not one of these stated rationales 

can survive even rational basis review. Worse, these 

criminalization attempts undermine real solutions aimed at 

tackling homelessness. Searching Out Solutions at 7. 

While municipalities may argue that prohibiting public 

camping or sleeping protects the general health and safety of a 

community, such arguments are specious at best. Public sleeping 

may well be unsightly to some, even upsetting; but it defies 
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rationality to claim that an individual peacefully sleeping in 

public impairs the general health of a community. Foscarinis, 

supra, at 152. Even in the circumstance that a person sleeping or 

even panhandling in public is truly aggressive, cities may 

constitutionally enact statutes which restrict this kind of 

legitimately threatening behavior. See Loper v. New York City 

Police Dept., 999 F.2d 699, 701 (2nd Cir. 1993). 

Furthermore, justifying the criminalization of homelessness 

in an effort to deter crime raises serious concerns about the 

fundamental fairness underlying the criminal justice system. This 

punitive idea is based on the “Broken Windows” theory of crime, 

that allowing any indication of public disorder paves the way to 

more criminal activity.  James Q. Wilson & George Kelling, 

Broken Windows, ATLANTIC MONTHLY, March 1982. However, this 

argument misses the mark: classifying actual, living Iowans as 

“broken windows” and signs of disorder denies them the humanity 

that they are entitled to under the broad protections of the Iowa 

Constitution. Iowa. Const. art. I sec. 1 (“All men and women are, 

by nature, free and equal, and have inalienable rights — among 
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which are those of enjoying and defending life and liberty, 

acquiring, possessing and protecting property, and pursuing and 

obtaining safety and happiness.”).  

What’s worse, overt criminalization leads to poorer outcomes 

for municipalities. Foscarinis, supra, at 154. Criminalizing the 

high number of homeless individuals who are suffering from 

addition or survivors of domestic violence puts an undue strain on 

police, who are not adequately trained to handle these delicate 

situations. See Peter Finn & Monique Sullivan, Police Responses 

to Special Populations, ISSUES & PRAC. IN CRIM. JUST. (Nat’l Inst. 

Of Just., U.S. Dept. of Just.) October 1987, at 4. While many anti-

homelessness criminal ordinances are justified by preventing 

crime, the unfortunate circumstance is that more often than not, 

they simply increase arrests and jail populations with little impact 

on crime.  Foscarinis, supra, at 154. 

Finally, justifications for anti-homelessness ordinances are 

often founded on fears of protecting aesthetics and general quality 

of life concerns. Id. at 155. Laid bare, these concerns are little 

more than rationalized biases against a disadvantaged group of 
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people. Under no theory of criminal justification does penalizing 

people for engaging in activities they cannot avoid meet scrutiny: 

it will not deter homeless people, nor will it effectively clear public 

spaces. Id. Instead, these ordinances have the effect of deepening 

community divisions: those in housing against those without, with 

no benefit to either group. Id.  

2. Ruling for Plaintiffs will not spell doom for 

Iowa municipalities. 

 

Contrary to arguments Davenport is likely to make, a 

limited ruling for Mr. Martin and his co-plaintiffs will not sound 

the death knell for Iowa’s cities. Instead, Plaintiffs here ask this 

Court to do what is necessary to protect their constitutional right 

not to be criminalized based on their status alone. In so holding, 

this Court leaves open ample alternatives for cities to explore in 

addressing homelessness. These alternatives lead to best-case 

policy scenarios: fewer homeless people in Iowa jails and better 

relationships between communities and local government.  

In 2009, Congress created the United States Interagency 

Council on Homelessness to address the underlying causes and 

propose solutions to homelessness in the United States. 42 U.S.C. 
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§ 11311 (2009). Recognizing the detrimental effect of overt 

criminalization, Congress tasked the Council with developing 

“constructive alternatives to criminalizing homelessness and laws 

and policies that prohibit sleeping, feeding, sitting, resting or 

lying in public spaces when there are no suitable alternatives…” 

42 U.S.C. § 11313(a)(12) (2009). The resulting plan offers 

municipalities nationwide a wide menu of options they may 

adopt—such as increasing collaboration between law enforcement 

and behavior health and social service providers, creation of 

specialty problem-solving courts to address homelessness, and the 

development of street outreach teams to provide safe havens for 

chronically homeless individuals. Searching Out Solutions at 3–5. 

Davenport simply cannot argue it has no alternatives: its many 

options are public records.  

Some cities across have already begun adopting these 

initiatives to great success. See Foscarinis, supra, at 159.  

Portland, Oregon, for example pairs police officers with outreach 

workers from a local homelessness non-profit when officers are 

sent to public camps. Id. at 160. Rather than arresting 
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individuals, the outreach workers help homeless individuals 

establish connections with local resources and work to transition 

homeless individuals into permanent housing. Id.  The result has 

been not only fewer individuals in Portland experiencing 

homelessness, but better relationships between law enforcement 

and homeless individuals. Id. 

In 1993, Dade County, Florida enacted a 1% meal tax on 

certain high grossing restaurants. Id. at 162. The tax, which 

raises more than $6 million annually, invests in a publicly 

managed trust fund overseen by representatives of government, 

business, and non-profits. Id. Nearly all of the tax revenue funds 

emergency shelter locations in Miami-Dade County. Id. Examples 

like Miami and Portland should relieve this court that ruling for 

the Plaintiffs will not create an unworkable standard that binds 

the hands of municipalities. Instead, by enforcing Plaintiffs’ 

constitutional rights, this Court can encourage policymaking that 

respects the dignity of all Iowans and leads to better outcomes for 

Iowa’s cities.  
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CONCLUSION 

Like Mr. Robinson, Plaintiffs here suffer from a condition 

acquired “innocently or involuntarily.” Robinson, 370 U.S. at 667. 

They are not homeless because they reject the order of society or 

seek to become street-dwelling criminals, but because they had no 

choice. They have found themselves—as more than 500,000 other 

Americans have—at the crossroads of impossible choices between 

food, shelter, safety, and their constitutional rights. Even if they 

have engaged in conduct sufficiently separate from their status as 

homeless Iowans, the conduct was involuntary and the ordinance 

merely a proxy regulation on their status. Both are cruel and 

unusual punishments within the meaning of Robinson and 

therefore prohibited by the Eighth Amendment. Id.  

Plaintiffs do not ask for free housing or guaranteed living 

arrangements. They do not seek to enjoin all cities from attempts 

to clean their streets and ensure safe communities. Instead, they 

ask merely that the awesome power of the state not be wielded 

against them because of situations and conditions which they are 

powerless to change. The Constitution of Iowa and of the United 
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States grants them that right. Plaintiffs therefore request this 

Court affirm the Court of Appeals.   
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REQUEST FOR ORAL SUBMISSION 

This case should be set for oral submission. Plaintiff–

Appellees respectfully request to be heard. 

 

Respectfully submitted, 

 

 

 

 

__/s/_____________________ 

Josh Hughes 
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