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Chapter 9: Copyright Challenges in  

Artwork and Photography  

  

   Danielle is the Vice President of Marketing for the dance team at her University.  This position 
requires her to advertise the team’s auditions and the games they are performing at so that 
more people attend.  Danielle was extremely busy one week because of exams and group 
projects and she completely forgot to make a poster for auditions.  Generally, Danielle takes 
her own picture for the poster, but this time she just went online and looked for dance photos.  
She ended up selecting one that had been taken by a semi-professional photographer. She put 
the picture on the poster with the time and date for auditions, and printed out 30 copies.  Then, 
she then posted them all around campus.  A few weeks later, a woman came forward saying 
that she had taken the picture and Danielle could not use it without compensating her or at 
least asking permission.  Danielle said that because it was on the Internet she could use it.  
What should Danielle and the other photographer do?  

  

By the end of this chapter, you should be able to answer: I. 

What rights do I have in the paintings I create?  

II. What rights do I have after I sell my paintings?  

III. Is creating a collage an infringement?  

IV. What rights do I have in the photographs I take?  V. Can artwork be used in a scholarly 

publication?  

VI. What are “Orphan Works,” and how can they be used?  

  

Q: I’ve heard that copyright is different for art than for other things like books or music. Is 
that true?  

A: No, it’s not true. The basic rules of copyright (covered in chapter 1) stay the same, and apply 
to all types of creativity. However, as each genre is used and distributed a bit differently, 
different copyright concerns are stronger in each genre. For example, since the days of Napster 
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and Grokster, both music and movie companies have been very concerned about the 
distribution of music. Book publishers, however, are more concerned about significant portions 
of their books being re-produced in other books, but they’re also making sure that e-books are 
distributed only with security management software. Artists who make “commercial art” may 
seek a trademark for their work rather than rely on copyright. Other artists will claim some of 
their copyright rights on their works even after they are sold. Every form of creativity has its 
own concerns; that’s why a chapter will be dedicated to each of the forms: music, movies, and 
art.  

  

Q: Has the Internet and downloading changed copyright in the arts?  

A: No, but yes. If you look at how music producers viewed potential pirating activities in 1985 in 
comparison with today, then the answer is yes. Many artists use web sites to display their 
works and attract buyers. Unlike in the physical environment, most artists displaying their work 
online will label their work with strict copyright warnings or require click-through agreements 
before showing works. And today, there are more things you can do to digitized art. But the law 
of copyright has not changed. An infringing copy was just as infringing in 1985 as in 2011. Digital 
technology (cameras, software, etc) makes it easier to create and infringe on copyrighted 
works.  The Digital Millennium Copyright Act of 1998 added protection for software that 
prevents copying. It made it illegal to bypass this software, or share information on how to 
bypass it. (More details on the DMCA are in Ch. 4)(U.S. Government 1998)  

  

 I.  What rights do I have in the paintings I create?  

  

Q: I am studying art, specifically painting, at a university. I create a lot of drawings and 
paintings. I have heard that it costs $35 per item to get a copyright. After paying tuition and 
fees, I just can’t do that. How can I get copyright in my own works at this stage of my career?  

A: You do have copyright in your drawings and paintings already. Once you have created them 
in a fixed medium – on paper or canvas, or digitally – there is automatic copyright protection. 
Registration (for $35) is required if you plan to protect your work against infringers in court and 
collect statutory fees. Without registration, you may still sue infringers for actual damages. 
Another advantage of registration is that it helps you to retain some of the copyright owner’s 
rights once you sell a painting. (Anonymous1992)  
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Register your works at the Copyright Office http://www.copyright.gov/   

  

Q: I am going to college next year, and would like to take my favorite painting, which is 
owned by my aunt, with me. She won’t give it up, of course, so I decided to take a digital 
picture of it and print out my own copy. My aunt got all upset because she thinks this would 
be violating copyright! I say that I’m not going to put it online, or sell it, so it’s OK. Who’s 
right?  

A: A strict reading of copyright would favor your aunt. The rights of the holder of copyright in 
artwork are to make and distribute copies, make derivative works, and to display in public. You 
plan to make a copy (with the camera), and then make a derivative work (the printout). If the 
artist does not wish his or her work to be presented in a lower-quality format, then the artist 
has the right to prevent this action.  

   Another way to read this situation, however, is that one copy, displayed in a private room, is 
not a public display. It is highly unlikely that you’ll get caught (unless your roommate turns out 
to be the artist’s relative). You might be able to claim it as a “personal research” copy, like 
copies of articles or book chapters. If the subject of the picture can be at all related to your 
studies, you could try this argument.  

  

Q: I am studying fine arts, focusing on painting. I would like to make copies of my favorite 
paintings in different styles in order to develop my technique. How do I contact the artists in 
order to get permission to do this?  

A: To contact artists, start with a search using more than one online search engine. Many artists 
have web sites they can be contacted through. If the artist is dead, their descendants may still 
be managing the copyright. If you do not find them this way, go to ASA (American Society of 
Artists) or AIGA (Graphic arts)  

   However, to copy a painting solely for educational purposes – or to develop your technique – 
is not an activity that needs copyright permission, so long as the copies are not displayed.  

  

Q: Can I copy artwork just for fun, or will I get in trouble?  

A: It is not likely to be a copyright infringement if you copy artwork just for fun, so long as you 
do not display or distribute your copies.  

http://www.copyright.gov/
http://www.copyright.gov/
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 II.   What rights do I have after I sell my paintings?  

  

Q: I have been selling my artwork in the form of hiring myself out to paint any surface – cars, 
motorcycle helmets, instrument cases, laptop cases, etc. I have only recently begun to think 
about copyright. Obviously, I need to give up the right to display publically, but what about 
the other rights?  

A: The copyright owner’s rights are to make and distribute copies, make derivative works, 
display or perform a work in public, and to perform a recording by means of a digital 
transmission. Those that apply to artwork are to make and distribute copies, make derivative 
works, and to display in public. If you were to assert copyright over your future works, you 
could claim the rights to make and distribute copies, and to make derivative works. When you 
sell a painted item, you should (by contract) assign the right to control how it is displayed 
publically to the purchaser. Whether you keep or assign your other rights is up to you.  

  

Q: I made a great painting, and it was purchased by a local restaurant. Four years later, I 
discovered a sculptor selling sculptures based exactly on my painting! I picked up the 
sculptor’s card, but I’m not sure what to do next. Can a sculptor create works based on 
someone else’s paintings, but without the painter’s permission?  

A: If a sculptor re-creates an exact scene from a photograph or painting, their actions can be 
considered infringing. Changing the format from 2-dimensional to 3-dimensional is not enough 
to establish originality. This issue was addressed in the court case Rogers v. Koons, in 1992. 
Rogers, a commercial photographer, took a picture of two people holding several puppies. It 
was used on greeting cards and similar items. Jeff Koons, a sculptor, saw the photograph and 
used it as a model for a statue, changing only some very small details. When Rogers sued for 
copyright infringement, Koons claimed his statues were a parody of the greeting card. The court 
decided that an exact copy was simply a case of using the image in a different form, and did not 
count as parody. (Laws.com 2010)      
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 III.  Is creating a collage from clips of other people’s art an infringement?  

  

Q: I enjoy creating collage art. I take pictures from magazines, drawings from friends, photos 
from web sites, strips of cloth, food labels, and what-have-you and rearrange them until they 
mean something to me. In recent years I’ve found that other people enjoy my collages, and 
I’ve been able to sell some of them. But I’m still confused; can I claim copyright on these 
works?  

A: There are two major schools of thought about collage: Some say it is not infringing, and some 
say that it is. And there are some strong arguments either way. However, consider that one 
artist’s drawing or photograph is recognizable in one spot in one of your creations. It’s smaller 
than its original size, but it is clearly recognizable. Remember the rights of the holder of 
copyright in artwork: are to make and distribute copies, make derivative works, and to display 
in public. Technically, you are infringing on all four of these rights. However, if you consider Fair 
Use (Ch. 2), the first factor is the “purpose and character of the use”. You are using the other 
artist’s work in conjunction with many other images and creating something new. In most 
circumstances, such a use could be seen as transformational, and therefore more likely to be  
“fair”.   

  A court case in 2003, Kelly v. Arriba Soft Corporation, dealt with the recreation of art images as 
“thumbnails” or very small images that were displayed as a result of a search engine search. The 
Arriba search engine was among the first to display images rather than text. The images could 
not be enlarged and were just barely large enough to be recognizable. When a user clicked on 
the image, they were taken to the artist’s original web site for large examples of the art. The 
appeals court decided that the thumbnails, although being examples of copying and distribution, 
were a fair use of the art. The full analysis is available here http://caselaw.findlaw.com/us-9th-
circuit/1456066.html  (Findlaw.com 2003)  

How does this case apply to the collage question? When a piece of art is reproduced in a much 
smaller form, then used as part of something else (even another piece of art), the use can be 
seen as transformational. The creator of a collage is still at risk of a lawsuit, but there is an 
argument for Fair Use. (Ovenall 2001)  

Finally, there are several web sites which distribute “royalty free” art specifically for collage 
work. Check these out:  

Reusable Art: http://www.reusableart.com/  

http://caselaw.findlaw.com/us-9th-circuit/1456066.html
http://caselaw.findlaw.com/us-9th-circuit/1456066.html
http://caselaw.findlaw.com/us-9th-circuit/1456066.html
http://caselaw.findlaw.com/us-9th-circuit/1456066.html
http://caselaw.findlaw.com/us-9th-circuit/1456066.html
http://caselaw.findlaw.com/us-9th-circuit/1456066.html
http://www.reusableart.com/
http://www.reusableart.com/
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Public-Domain-Photos: http://www.public-domain-photos.com/  

GIMP Photo Archive: http://gimp-savvy.com/PHOTO-ARCHIVE/  

Internet Archives (all formats) http://archive.org/  

(Many more such collections exist; use a search engine to find them)  

  

  

IV. What rights do I have in the photographs I take?  
  

Basic Facts: The photographer holds the copyright of any image they capture using a camera. 
That means if you loan your camera to a friend, and she takes “the world’s greatest picture,” 
then your friend owns the copyright in that picture. The photographer owns all the standard 
copyright owner rights (as applied to artwork): to make and distribute copies, make derivative 
works, and to display in public. If the photographer displays the images online, they do not 
“automatically” become public domain. If another person re-uses them without permission, 
then they have committed copyright infringement. (Anonymous1992)  

  

Q: I took a digital photography class. To create photographs for the class I used school-owned 
cameras and computers with expensive software for enhancing the photos. With all this 
equipment contributed, does the school have some copyright in the photos I created?  

A: It’s the photographer that owns the copyright. If you took the picture, and you processed it 
into its final form, then it is your insight that created the photograph. You own the copyright, 
even if you’re using someone else’s equipment.  

  

Q: I took several pictures of the Vietnam War Memorial in Washington, DC. My professor told 
me that I have violated the copyright of the designer of the memorial, as it is very unique. 
Could this be true? Other people were taking pictures, too.  

A: Always remember that if a large number of people are all doing the same thing that does not 
mean what they are doing is not against the law. That being said, we can address the question 
of taking a photo of a memorial. Section 120 of the copyright act addresses the “Scope of 

http://www.public-domain-photos.com/
http://www.public-domain-photos.com/
http://www.public-domain-photos.com/
http://www.public-domain-photos.com/
http://www.public-domain-photos.com/
http://www.public-domain-photos.com/
http://gimp-savvy.com/PHOTO-ARCHIVE/
http://gimp-savvy.com/PHOTO-ARCHIVE/
http://gimp-savvy.com/PHOTO-ARCHIVE/
http://gimp-savvy.com/PHOTO-ARCHIVE/
http://gimp-savvy.com/PHOTO-ARCHIVE/
http://gimp-savvy.com/PHOTO-ARCHIVE/
http://archive.org/
http://archive.org/
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exclusive rights in architectural works: (a) Pictorial Representations Permitted. — The copyright 
in an architectural work that has been constructed does not include the right to prevent the 
making, distributing, or public display of pictures, paintings, photographs, or other pictorial 
representations of the work, if the building in which the work is embodied is located in or 
ordinarily visible from a public place.” Your photograph of a public memorial is not an 
infringement.(American Society of Media Photographers 2011)  

  

  

V. Can artwork be used in a scholarly publication?  

Q: I am working on an article for an academic journal in which I will be analyzing the style of 
three different 20th-century painters. It would greatly enhance the article to display certain 
paintings along with it. Since this is for scholarly research and not for profit (I’m not being 
paid for the article), I don’t have to pay copyright clearance fees, right?  

A: Your answer depends largely on the journal publisher. The publisher will have a policy on 
reprinting copyrighted works, and they will have the final say on whether or not a clearance fee 
should be paid. Many publishers insist on clearing every use of a copyrighted work, no matter 
how strong a case can be made for Fair Use. Some owners of artwork enforce their rights very 
stringently.  Also, some academic journals do turn a profit, and so is seen as a commercial 
enterprise.  A commercial publication can still claim Fair Use, but it is harder to argue for. In 
your situation, you should do what your publisher says.  

  

     

Conclusion  

What about Danielle? Art and photos on the Internet have copyright protection, just like 
anywhere else. Danielle has infringed on the copyright of the other photographer. The easiest 
approach to this situation is for the two of them to come to an out-of-court settlement, either 
by themselves or with a professional mediator.    
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Glossary:  

Actual damages: In a copyright case, it is the actual number of dollars lost on account of the 
defendant’s actions.  

Statutory fees: Predetermined payments established by law to compensate for certain injuries. 
Statutory damages are sometimes made available because it is too difficult to calculate actual 
damages. (Nolo Plain English Law Dictionary 
http://www.nolo.com/dictionary/statutorydamages-term.html )  

  

Scenarios:  

Scenario 1) My roommate has been working on a collage for several months. He could not find 
the right materials for one portion, so when I went home, I took several pieces of fabric from 
my grandmother’s sewing bag. One of them was just what he needed. The collage is finished 
and attracting attention; he expects to sell it for a good price. It got me thinking; without my 
contribution, he might never have finished it. Aren’t I a part copyright owner?  

Scenario 2) I created a painting based on an idea my uncle came up with during a walk we took 
together. He now claims copyright interest in my painting. Is this possible?  

Scenario 3) My paintings are displayed in a gallery. Some photographer came in and took 
careful photographs of each one. He says that since he took the photos, he owns the copyright 
of the photos. Is this possible?  

Scenario 4) I attended a sporting event with my friend, who is a photojournalist,. I brought my 
camera, but he did not. During the event, a fight broke out in the stands near us. My friend 
asked to use my camera, and took several quality pictures of the fight. He then returned the 
camera to me, but asked me to send “his” pictures to him after the game. I suggested that he 
pay me a small fee for these pictures, as it was my camera that made them possible. He says he 
doesn’t have to, because copyright goes to the photographer. What is the correct answer?  

Scenario 5) My graduate advisor and I have put together an academic journal article on the use 
of fine art in psychotherapy. We would like to include three of the paintings that have been 
used successfully. Even though the journal we’ve submitted it to isn’t an art journal, the editor 
is insisting that we get copyright clearance to publish these images. Why? Isn’t this an 
educational use?  

http://www.nolo.com/dictionary/statutory-damages-term.html
http://www.nolo.com/dictionary/statutory-damages-term.html
http://www.nolo.com/dictionary/statutory-damages-term.html
http://www.nolo.com/dictionary/statutory-damages-term.html
http://www.nolo.com/dictionary/statutory-damages-term.html
http://www.nolo.com/dictionary/statutory-damages-term.html
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